
Frequently Asked Questions: Federal
Contractors and E-Verify (Revised April
2010)
FEDERAL CONTRACTOR RULE OVERVIEW
What is E-Verify? How does it work? Why do Federal contractors have to
enroll in E-Verify?

E-Verify is a free, Internet-based system operated by the Department of Homeland Security (DHS),
U.S. Citizenship and Immigration Services (USCIS) in partnership with the Social Security
Administration (SSA) that allows employers to verify the employment authorization of their employees.
Based on the information provided by the employee on his or her Form I-9, E-Verify checks this
information electronically against records contained in DHS and SSA databases.

On June 11, 2008, President George W. Bush amended Executive Order 12989 to direct all Federal
departments and agencies to require Federal contractors with a Federal contract that contains the FAR
E-Verify clause, to use E-Verify to verify the employment eligibility of employees performing work under
a qualifying Federal contract. On November 14, 2008, the Civilian Agency Acquisition Council and the
Defense Acquisition Regulations Council published a Federal Acquisition Regulation (FAR) final rule
(FAR case 2007-013, Employment Eligibility Verification) that implements the amended Executive
Order 12989.

FEDERAL CONTRACTS AFFECTED BY THE RULE
If my organization accepts grant monies from the Federal government, am I required to use E-
Verify?  Do Medicaid and Medicare programs also have to use E-Verify?
You must use E-Verify if the terms and conditions of your contract or grant include the FAR E-Verify
clause.  Review your contract or grant for the FAR E-Verify clause and check with your contracting
official if you have questions.

What are commercial or noncommercial services and where are those terms defined?
The definition of commercial items is available in the FAR Part 2, which is available online at
www.acquisition.gov.

What is the FAR E-Verify clause?

The E-Verify Federal contractor rule requires the insertion of the FAR E-Verify clause into applicable
Federal contracts, which requires Federal contractors to use E-Verify for their new hires and all
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employees (existing and new) assigned to a Federal contract. Beginning September 8, 2009, Federal
contracts may contain the FAR E-Verify clause.

If my organization accepts grant monies from the Federal government, am I required to use E-
Verify?

If the FAR E-Verify clause is contained in the terms and conditions of your grant then you are required to
use E-Verify.   

What types of Federal contracts are exempt from the E-Verify Federal contractor rule?
A contract is considered exempt if one or more of the following apply:

It is for fewer than 120 days
It is valued at less than $100,000, the simplified acquisition threshold
All work is performed outside the United States
It includes only commercially available off-the-shelf (COTS) items and related services

What is considered to be a commercially available off-the-shelf (COTS) item? 

A COTS item is a commercial off the shelf item that is sold in substantial quantities in the commercial
marketplace and is offered to the government in the same form that is available in the commercial
marketplace, or with minor modifications.
 
Are contracts for agricultural and food products exempt from the E-Verify Federal contractor
rule?

Nearly all food and agricultural products fall within the definition of a COTS item. Federal contracts for
COTS items are exempt from the rule. Federal contracts for food and agricultural products shipped as
bulk cargo, but that otherwise would be considered COTS items, such as grains, oils and produce, are
also exempt. Subcontracts that only provide supplies, such as food, are exempt from the E-Verify
Federal contractor rule.

Does the E-Verify Federal contractor rule extend to contracts outside the United States?

The E-Verify Federal contractor rule applies only to employees working in the United States, which
includes the 50 States, the District of Columbia, Guam, Puerto Rico, and the U.S. Virgin Islands.

Do any organizations have exceptions to the E-Verify Federal contractor rule?

Yes. The E-Verify Federal contractor rule requires most Federal contractors to use E-Verify for all new
employees, regardless of whether the employees are assigned to a Federal contract.  However, certain
Federal contractors need only use E-Verify to verify the employment authorization of employees
assigned to a covered Federal contract. These include:

State and local governments
Governments of federally recognized Native American tribes
Sureties performing under a takeover agreement entered into with a Federal agency pursuant to a
performance bond
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For specific instructions on exempt organizations, see the Supplemental Guide for Federal Contractors.
EXISTING FEDERAL CONTRACTS THAT CAN BE BILATERALLY MODIFIED TO INCLUDE
THE FAR E-VERIFY CLAUSE

Does the E-Verify Federal contractor rule apply to existing indefinite-delivery/indefinite-
quantity (IDIQ) contracts?

Federal contractors together with government contracting officials may bilaterally modify an existing
IDIQ contract to include the FAR E-Verify clause for future orders in accordance with FAR 1.108(d)(3)
if:

The remaining period of performance extends at least six months after the E-Verify Federal
contractor rule effective date
The amount of work or number of orders expected under the remaining performance period is
substantial.

EMPLOYEES AFFECTED BY THE RULE
Are employees hired on or before November 6, 1986, exempt from the FAR E-Verify clause?

Yes. Employees hired on or before November 6, 1986, and still in continuous employment, cannot be
verified in E-Verify. The Immigration Reform and Control Act of 1986 (IRCA) does not allow
employers to complete Forms I-9 for these employees.  As a result, the FAR also excludes employees
hired on or before November 6, 1986. 

Form I-9, Employment Eligibility Verification, is the basis for E-Verify. Since Form I-9 cannot be
completed for these employees, you cannot perform an E-Verify query on these employees.

How do I know which employees are considered to be performing work directly under a
Federal contract that contains the FAR E-Verify clause?

Existing employees assigned to a federal contract are bound by the FAR E-Verify clause.  Employees
are only considered assigned to a contract if they are directly performing work under the federal
contract.  An employee is not considered to be directly performing work under the contract if the
employee normally performs support work, such as indirect or overhead functions, and does not perform
any substantial duties under the contract. E-Verify is not able to make this determination for you. For
more information, please consult your legal counsel and/or contracting official.
 
My employee is working directly on a Federal contract that contains the FAR E-Verify clause.
However, her employment on the contract will only last for a few days. Is this employee
exempt from the E-Verify requirement?

No. The rule does not exempt employees based on the intermittent nature of the work or the length of
time spent performing the work. Note that this employee must complete Form I-9 and be verified
through the E-Verify system.
 
If an employee has been previously verified in E-Verify, do I need to run this employee
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through E-Verify again?

If you have previously verified this employee in the E-Verify system, you may not do so again. However,
if the previous verification in E-Verify was done by another employer, you must verify this employee in
E-Verify. For more information on employees exempt from the FAR E-Verify clause, see the
Supplemental Guide for Federal Contractors.

Are F-1 students who attend a university that is enrolled as a Federal contractor eligible for the 17-
month F-1 OPT STEM extension?

For an F-1 OPT STEM student to be eligible for the 17-month extension, the university, as an employer,
need only be enrolled in E-Verify.  It does not matter how the university enrolls.  Employees are eligible
for the 17-month OPT STEM extension whether the university enrolls as an employer, a Federal
contractor without the E-Verify clause, or a Federal contractor with FAR E-Verify clause.  All E-
Verify participants will receive an E-Verify ID number that an F-1 OPT STEM student requires when
filing Form I-765, Application for Employment Authorization.

I am a university that has a Federal contract with the FAR E-Verify clause but I have not yet
enrolled in E-Verify. I have one or more employees who are F-1 OPT STEM students who are
seeking a 17-month extension of their OPT status. Do I need verify these employees in E-
Verify?

If your organization has a Federal contract with the FAR E-Verify clause and wants to hire students on a
STEM extension, you must enroll in E-Verify and use E-Verify for all new hires, not just a student on a
STEM extension.

Since you are an organization that is an institution of higher education, you must enroll in E-Verify and
verify the employment authorization of your existing and new employees assigned to the Federal contract,
but not all newly hired employees.  However, your organization may choose to use E-Verify for all new
hires.  If your organization is both a Federal contractor and wishes to hire F-1 OPT STEMs, it must
verify all new hires plus existing employers assigned to the Federal contract as required by the Federal
contractor rule.

Must the F-1 OPT STEM student work on a Federal contract and be classified as an
"employee assigned to the contract" to qualify for the 17-month extension?

No. The student does not need to be assigned to a Federal contract with the E-Verify clause to be
eligible for the 17-month extension.  The student still must meet the OPT eligibility criteria regardless of
how the university is enrolled.

BEFORE YOUR COMPANY ENROLLS IN E-VERIFY
When are Federal contractors required to enroll in E-Verify? 

The E-Verify Federal contractor rule requires Federal contractors to enroll in E-Verify only if they are
awarded contracts or have existing IDIQ contracts that are bilaterally modified to contain the FAR E-
Verify clause on or after September 8, 2009.
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If you have already enrolled in E-Verify and you are awarded a Federal contract containing the FAR E-
Verify clause on or after September 8, 2009, you must update your Maintain Company page to
designate yourself as a Federal contractor with FAR E-Verify clause and take a Federal contractor
tutorial. For more information on enrolling in E-Verify, or, for existing users updating your enrollment
status, see the E-Verify User Manual for Federal Contractors .

How do I enroll my company in E-Verify?

You must enroll your company before you can start using E-Verify. To do so, you must provide your
company’s basic contact information and agree to follow the rules of the program. After enrolling, you
must sign a Memorandum of Understanding (MOU) that provides the terms of agreement between your
company and DHS.

Please click click on the "E-Verify Registration" link in the right-hand column on this page to enroll your
company.  For specific instructions on how to enroll, see the E-Verify User Manual for Federal
Contractorsand Supplemental Guide for Federal Contractors .

Once you have enrolled, E-Verify will review your information and activate your account. After the
account is activated, you will receive an e-mail with your login instructions, user ID, and password.

My company was just awarded a Federal contract and the E-Verify Federal contractor rule is
now in effect. How soon must my company enroll in E-Verify?

The contractor and any covered subcontractors must enroll in E-Verify within 30 calendar days of the
award date of a contract or subcontract that contains the FAR E-Verify clause.

I am a Federal contractor with the FAR E-Verify clause. Which sites must I designate as hiring
sites in E-Verify?

If you are not currently enrolled in E-Verify and are choosing your hiring sites, during enrollment, you
must designate every hiring site at which you will:

1) Hire new employees, and/or
2) Verify existing employees.

If you are already enrolled in E-Verify and your company has been using E Verify at only certain hiring
sites, you must now designate all of your company’s hiring sites. You must also update your Site
Verification page as discussed in the E-Verify User Manual for Federal Contractors. 

Is it possible to download and review the FAR tutorial before registering?

No. Only users that enroll in E-Verify as Federal contractors or existing participants who update their
status in the Maintain Company page to indicate that they are a Federal contractor with FAR E-
Verify clause will be able to view and complete the E-Verify Tutorial for Federal Contractors. 

ENROLLMENT
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What is the average length of time to take the tutorial? 
The tutorial was designed to be completed in approximately one hour and requires users to pass a
mastery test with a score of at least 70 percent.

I am a Federal contractor but I do not have any contracts that contain the FAR E-Verify
clause. What do I do?

Although you are not required to join E-Verify, you may do so. E-Verify is the best means available to
verify the employment authorization of employees. However, if you enroll prior to receiving a Federal
contract that contains the FAR E-Verify clause, you may only verify new hires and will not be allowed to
verify existing employees.

When enrolling, an E-Verify screen will ask, Which category best describes your organization? If
you are a Federal contractor that does not have a contract that contains the FAR E-Verify clause, you
should select Federal contractor without FAR E-Verify clause.

As a Federal contractor, must I notify my existing employees individually that I must verify
them in E-Verify? 

No. The E-Verify MOU only requires employers to “display the notices supplied by DHS in a prominent
place that is clearly visible to prospective employees and all employees who are to be verified through
the system.” Displaying the E-Verify notice prominently where both prospective and existing employees
can see it constitutes your notification.

As a Federal contractor with a Federal contract that contains the FAR E-Verify clause, may I
use the information in our Human Resources’ employee database instead of Form I-9 to verify
my employees in E-Verify?

The E-Verify process is based on information collected from Form I-9.  You may only run an E-Verify
query using your database’s information if you have carefully reviewed the Form I-9 and:

Your database contains the relevant Form I-9 information needed to run an E-Verify query
You determine that you do not need to complete a new Form I-9 because the employee’s existing
Form I-9 complies with current Form I-9 regulations relating to Federal contractor with the FAR
E-Verify clause. For more information, see the Supplemental Guide for Federal Contractors.

Once I have enrolled in E-Verify, how do I provide proof of my participation?

To provide proof of enrollment in E-Verify:
Step 1:  Click Maintain Company from the E-Verify home page. 
Step 2:  E-Verify will display all of your company’s information – the company name, company ID
number, address, etc.
Step 3:  Print the page using your browser’s print option and use it as proof of enrollment in E-Verify.

I am an existing E-Verify participant who has recently received a Federal contract that
contains the FAR E-Verify clause.  Will I need to sign a new Memorandum of Understanding
(MOU) for Federal contractors?

4/23/2010 USCIS - Frequently Asked Questions: …

uscis.gov/…/menuitem.5af9bb95919f3… 6/18
AILA InfoNet Doc. No. 10042367. (Posted 04/23/10)



No. Do not re-enroll in E-Verify to obtain the new MOU. Existing employers that have already signed an
MOU are not required to re-sign a new one. If you receive a contract that contains the FAR E-Verify
clause, you should update your status in E-Verify to Federal Contractor with FAR E-Verify clause. 
Additionally, for your reference, you should go to the Federal Contractor page to obtain a copy of the
MOU with the information for Federal contractors.

I am an existing E-Verify participant who signed an MOU that does not contain language
specific to Federal contractors with the E-Verify clause. What do I need to do?

Depending on when your company enrolled in E-Verify, the MOU that your company signed may not
contain the new Federal contractor-specific terms. All E-Verify-enrolled companies must comply with
the terms of the latest MOU. We recommend that you review the current MOU to ensure your company
complies with any new terms. To read the new MOU, go to the “For Federal Contractors”.

Is the MOU that is issued to Federal contractors that have a contract that contains the FAR E-
Verify clause the same one that is signed by other employers?

Yes. The current MOU is applicable to both Federal contractors that are subject to the FAR E-Verify
clause and other employers.

I am a Federal contractor with the FAR E-Verify clause.  May I verify my entire workforce?

Yes. Subject to certain exemptions that apply to certain organizations and employees, you may choose
to verify your entire existing workforce. You must notify DHS if you choose to verify your entire
workforce. For specific information on Form I-9 and E-Verify requirements, as well as how to notify
DHS of your decision, see the E-Verify User Manual for Federal Contractors and the Supplemental
Guide for Federal Contractors.

My company enrolled in E-Verify, but did not enroll as a “Federal contractor with FAR E-
Verify clause.” Does my company need to re-enroll to comply with the E-Verify Federal
contractor rule?

No. You do not need to enroll again, but you will need to update your company profile to Federal
contractor with FAR E-Verify clause through the Maintain Company page. For specific instructions
on how to do this, see the E-Verify User Manual for Federal Contractors.

Note that once you designate your organization as a Federal contractor with FAR E-Verify clause,
you must take a Federal contract tutorial.

How long will I have to verify my existing employees?
You will be required to initiate verification of all existing non-exempt employees assigned to the qualifying
contract within 90 calendar days of designating your company as a Federal contractor with FAR E-
Verify clause in E-Verify and selecting which employees you will verify.
If your are choosing to verify your entire workforce, you will also be required to initiate verification of all
remaining existing non-exempt employees within 180 calendar days of selecting Entire Workforce, for
more information on these timelines, see the Supplemental Guide for Federal Contractors and the E-
Verify User Manual for Federal Contractors. 
Will there be an abbreviated FAR tutorial for companies that already took the regular
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tutorial? 

Yes. If you are already enrolled in E-Verify and if you update your organization designation to a Federal
contractor with FAR E-Verify clause, the E-Verify system will automatically require you to complete
a refresher tutorial that will review the new processes associated with the FAR E-Verify rule. The
refresher tutorial is an abbreviated tutorial that takes less than 30 minutes to complete.

INITIATING E-VERIFY QUERIES
I am a Federal contractor who uses temporary workers from an outside agency. Who must
initiate E-Verify queries for these workers?
Workers assigned to a Federal contract that contains the FAR E-Verify clause must be verified in E-
Verify. The staffing agency must verify the employment authorization of workers it places in a pool to be
referred to an assignment.

You must ensure by whatever means you consider appropriate that the staffing agency verified your
temporary workers in E-Verify. Staffing agencies can provide proof of enrollment in E-Verify to you, the
employer, by printing the screen on their Maintain Company page in E-Verify. For specific information
about the verification of an individual employee in E-Verify, please contact the staffing agency.

If you prefer to handle verification of temporary employees yourself, you may choose to enroll as a
designated agent and initiate queries for temporary employees that are provided by the agency.  You will
need access to the employee’s Form I-9 in order to enter the employee’s information into E-Verify. 

If I have 90 days to initiate E-Verify queries for existing nonexempt employees, when must I
complete verification?
All queries initiated within the 90-day timeframe meet the time requirement for the FAR. Case
completion times may vary and fall outside the 90-day period. Once you receive a final answer from E-
Verify, you must resolve and close the case.

If a Federal contract that contains the FAR E-Verify clause, by its terms, can be completed in
less than 180 days, how do Federal contractors who choose to verify their entire workforce
comply with the requirement of verifying their existing nonexempt employees within 180 days?

The contractor’s obligations, including the requirement to use E-Verify, continue until the contract is
closed not just for the period of contract performance.  As a general rule, just because the period of
contract performance has come to an end does not mean the contract is closed.  Please consult with your
contracting officer and see the Disputes Act found at 41 U.S.C. 601-613 regarding contract closure and
period of performance.

SUBCONTRACTORS AND AFFILIATES
Does the rule apply to subcontracts? 

The E-Verify Federal contractor rule requires certain Federal prime contractors with the FAR E-Verify
clause to require their subcontractors to use E-Verify when:
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1. The prime contract includes the FAR E-Verify clause
2. The subcontract is for commercial or noncommercial services or construction
3. The subcontract has a value of more than $3,000
4. The subcontract includes work performed in the United States

Subcontractors who are suppliers are not subject to the E-Verify Federal contractor rule.
The prime contractor should provide general oversight to subcontractors to ensure they meet the E-
Verify requirement. The prime contractor may be subject to fines and penalties if it knowingly continues
to work with a subcontractor who is in violation of the E-Verify requirement. The prime contractor must,
by whatever means the contractor considers appropriate, ensure that all covered subcontracts at every
tier incorporate the FAR E-Verify clause at FAR 52.222-54.  For more information on subcontractors,
see the Supplemental Guide for Federal Contractors.

Can USCIS identify which subcontractors are subject to the FAR requirements? 

No. The E-Verify system does not distinguish between a prime contractor and a subcontractor. It only
differentiates between Federal contractors with contracts that do or do not contain the FAR E-Verify
clause. For more information on subcontractors, see the Supplemental Guide for Federal Contractors.

Can subcontractors choose to verify existing workers not assigned to the contract?

Yes. During the E-Verify enrollment process, the subcontractor has the same verification options as the
prime contractor with a contract that contains the FAR E-Verify clause. Prime and subcontractors can
choose to verify:

All new hires and all existing non-exempt employees assigned to a Federal contract, or 
Their entire non-exempt workforce (all new hires and all existing employees throughout the entire
company).

I am a subcontractor working for a prime contractor that has a Federal contract that contains
the FAR E-Verify clause. How do I know if I am affected by the contract?

If a prime contractor’s Federal contract contains the FAR E-Verify clause, the provisions of that clause
flow down to all tiers of subcontracts. Consult your prime contractor, who should provide you with
general oversight to ensure that you meet the E-Verify requirement. For more information, consult your
legal representative. For information on subcontractors, see the Supplemental Guide for Federal
Contractors.I am a subcontractor that has employees working under a Federal contract that
contains the FAR E-Verify clause. Will the prime contractor enroll me in E-Verify or do I enroll
myself? If I need to enroll myself, how do I enroll in E-Verify? 

Subcontractors must enroll themselves in E-Verify and select Federal contractor with E-Verify clause
if they have employees who must be verified in E-Verify. The prime contractor cannot independently
verify the employees of the subcontractor in E-Verify. However, the parties may agree to allow the prime
contractor to act as a Designated Agent on behalf of the subcontractor. For general information about
Designated Agents, see below. For information on enrolling in E-Verify as a Designated Agent or a
Client of a Designated Agent, see the E-Verify User Manual for Federal Contractors  

My company has several divisions and affiliates. When determining which new and existing
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employees must be verified in E-Verify, does it matter if my affiliates are separate legal
entities for tax purposes?

Only the legal entity (business) that signs the contract is considered the contractor, and is bound by the
E-Verify obligation. Whether certain subsidiaries and affiliates are a part of a legal contracting entity
depends on the specific factual context. Consult your legal representative and government contracting
official if you have additional questions about these topics. For information about verifying your existing
workforce if you are a Federal contractor with a contract that contains the FAR E-Verify clause, see
the Supplemental Guide for Federal Contractors.

DESIGNATED AGENTS
What is a Designated Agent?

A Designated Agent is an E-Verify service provider.  The Designated Agent uses E-Verify to verify the
employment authorization for their clients’ employees. 

What must a Designated Agent do to verify the employees of a Federal contractor with a
contract that contains the FAR E-Verify clause?

After your client signs a Designated Agent/Client MOU, you must update your Client Company
Administration page to indicate that your client is a Federal contractor with FAR E-Verify clause.
You must also enter your Client’s Organization Designation as well as update the Client’s Federal
Contractor Category page with the correct information. For more information, see the E-Verify User
Manual for Federal Contractors.

What if a Designated Agent receives a contract with the FAR E-Verify clause? How would a
Designated Agent verify its own employees? 

Designated Agents may verify their employees in one of two ways:

Enroll in E-Verify by signing a separate Memorandum of Understanding (MOU) as an employer.
If a Designated Agent is already enrolled as an employer, it must update its status in E-Verify to
reflect the new status of Federal Contactor with FAR E-Verify clause. 
Register your own company as a client on the Client Company Administration page. If the
Designated Agent is already enrolled as a client, it must update its status on the Client Company
Administration page to Federal Contactor with FAR E-Verify clause.

Must Designated Agents take the E-Verify tutorial for Federal contractors?

Yes. All of your program administrators and general users must complete a Federal contractor-specific
tutorial and pass a mastery test before they can access E-Verify again. When Designated Agents update
one of their clients to Federal Contactor with FAR E-Verify clause in your Client Company
Administration page, they must take a refresher tutorial. 

I am a Designated Agent with several clients that were just awarded Federal contracts that
contain the FAR E-Verify clause.  Will I be required to take a refresher tutorial every time I
update my clients’ information on my Client Company Administration page?
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No. You are only required to take the refresher tutorial once after updating just one client to Federal
Contactor with FAR E-Verify clause on your Client Company Administration page.

Can a subcontractor use a Designated Agent that is not the prime contractor?

Although prime contractors may act as the Designated Agent, subcontractors are not limited to this
relationship. Subcontractors may choose another Designated Agent to perform E-Verify duties.

Can a Designated Agent process E-Verify queries for other Designated Agents?

No. The Designated Agent relationship is formed by three parties. These parties are listed on the
Designated Agent and Designated Agent/Client MOUs: The Designated Agent, the employer (or Federal
contractor) and DHS. The Designated Agent may not delegate duties to a person or entity that is not
party to the contract. These situations would raise security problems and privacy concerns, as well as
training difficulties.

Why must an employer make copies of supporting documents when the Photo Matching tool is
not available to Designated Agents?

Although the Photo Matching tool is not yet available to Designated Agents, this feature will soon be
added. E-Verify requires that Designated Agents follow all E-Verify system requirements, which include
making photocopies of supporting documents.

WEB SERVICES
What is Web Services? If I chose to enroll using this access method, will I be able to comply
with the time requirements in the FAR?

The Web Services Access Method requires a company to develop software that interfaces with USCIS
to perform employment eligibility verifications of newly hired employees. Your company’s software will
extract data from your existing system or an electronic Form I-9 and transmit the information to
government databases. If you choose this option, you will be sent the Employer Web Services Interface
Control Document (ICD). The ICD contains the information you need to develop and test your software
interface. Note that adopting Web Services requires a significant amount of time and financial investment
to develop, test and implement Web Services.

What is the minimum version of E-Verify Web Services that supports the FAR?

We are now able to support FAR access via Web Services on ICD versions 14 and higher.

I am a software engineer who wants to develop Web Services applications for Federal
contractors affected by the FAR E-Verify clause.  What do I do to begin?

The Employer Web Services ICD contains the information you need to develop and test your software
interface. You can begin this process in one of two ways:

To use Web Services, you must enroll in E-Verify. Once you enroll and sign your MOU, you then can
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request the ICD by sending an e-mail to www.viswebservices.test@csc.com.

ADDITIONAL INFORMATION FOR ALL USERS
How do I notify an employee of a TNC?  May I mail the notice to the employee? 
You must promptly notify your employee that E-Verify has returned a TNC. Additionally, you must
privately review and explain the notice to your employee. If the employee chooses to contest the TNC,
both you and the employee must sign the notice.  You should then print the referral letter for the
employee and privately explain the referral letter and the next steps to the employee. You may provide
the TNC to the employee in person, or by fax or e-mail as long as you take proper precautions to ensure
the employee’s information is protected.  
How do I provide an employee a referral letter?  May I mail the letter to the employee? 

You must promptly provide the referral letter to your employee.   Additionally, you must privately review
and explain the letter to your employee. You should print the referral letter for you and the employee to
sign.  Once the letter is signed, you may provide it to the employee in person, or by fax or e-mail as long
as you take proper precautions to ensure the employee’s information is protected.  You may not send
the referral by mail.

If employees are on an inactive leave status but are reinstated to an active work status, should
I consider them terminated and do I need to complete a new Form I-9? 
Employers must complete a new Form I-9 when a “hire” takes place.  Under DHS regulations, a hire will
not be considered to have taken place if the employee is continuing in his or her employment and has a
reasonable expectation of employment at all times.  Eight situations are listed in the regulations as events
that constitute “continuing employment.”  These eight situations can arise from the following two
employment events: 

The individual takes approved paid or unpaid leave on account of study, illness or disability of a
family member, illness or pregnancy, maternity or paternity leave, vacation, union business, or
other temporary leave approved by the employer.
The individual is temporarily laid off for lack of work.

To determine whether an individual continuing in his or employment had a reasonable expectation of
employment at all times, several factors should be considered, including, but not limited to:

The individual was employed on a regular and substantial basis.  A determination of a regular and
substantial basis is established by a comparison of other workers who are similarly employed by
the employer.
The individual complied with the employer’s established and published policy regarding his or her
absence.
The employer’s past history of recalling absent employees for employment indicates a likelihood
that the individual in question will resume employment with the employer within a reasonable time
in the future.
The former position held by the individual has not been taken permanently by another worker.
The individual has not sought or obtained benefits during his or her absence from employment with
the employer that are inconsistent with an expectation of resuming employment within a reasonable
time in the future.
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The financial condition of the employer indicates the ability of the employer to permit the individual
in question to resume employment within a reasonable time in the future.
The oral and/or written communication between employer, the employer’s supervisory employees
and the individual indicates that it is reasonably likely that the individual will resume employment
within a reasonable time in the future.

Contact your human resources personnel to determine why the employee went on inactive leave status
and whether that inactive period constitutes a break in employment, considering the above factors.

If you determine that your employee has been terminated and is now ‘rehired’, you may either have the
employee complete a new Form I-9, or you may use Section 3 of the employee’s existing Form I-9 to
update their status (provided that the “rehire” occurs within three years from the date of execution of the
original Form I-9).  See Handbook for Employers: Instructions for Completing Form I-9 (M-274).

If you determine that your employee has remained in continuous employment with a reasonable
expectation of employment at all times, these employees will be considered existing employees for
purposes of complying with Form I-9 and E-Verify requirements for Federal contractors that have a
contract that contains the FAR E-Verify clause.  For information on verifying existing employees, see
the Supplemental Guide for Federal contractors.

 I’m a Federal contractor with the FAR E-Verify clause. I’ve decided to complete all new
Forms I-9 for all of my existing employees (Option I).  What date should I enter in Section 2 of
the new Forms I-9 and in E-Verify?

Identify the original hire date of the employee by reviewing the previously completed Form I-9. Enter the
original hire date into Section 2 of the new Form I-9 and use this date when you initiate an E-Verify
query. Retain the previous Form I-9 with the new Form I-9.  Note that if the employee was hired on or
before November 6, 1986 and has continue in employment with you since that time, he or she was not
required to complete Form I-9. These employees are not required to complete a new Form I-9 and are
exempt from E-Verify.

If we print case details and attach them to Form I-9, do we still need to record the case number
on Form I-9? 

E-Verify recommends that you write the case verification number on the Form I-9. However, you may
also choose to print out the case details page and attach it to the Form I-9 once a case has been
resolved.

When are employers required to photocopy employee documents? 

Generally, employers may choose to keep copies of documents employees present when completing
Form I-9.  Employers should uniformly apply their decision to all documents presented by employees to
avoid discrimination. 

Employers who are enrolled in E-Verify are required by the terms of the E-Verify Memorandum of
Understanding (MOU) to retain photocopies of employees’ EAD cards (Form I-766) and Permanent
Resident Cards (Form I-551) with employees’ Forms I-9.
See the E-Verify Program for Employment Verification Memorandum of Understanding Article II.C.5
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Does Executive Order 12989, which mandates the electronic verification of all employees
working on any Federal contract, also apply to an Assignment Agreement written under Title
IV of the Intergovernmental Personnel Act of 1970 (IPA)?

Executive Order 12989 governs contractual agreements where the Federal government is a party.  The
IPA relates to personnel matters. The purpose of the IPA is to facilitate cooperation through the
temporary assignment of skilled personnel between the Federal government, state and local governments,
institutions of higher education, federally funded research and development centers maintained by the
National Science Foundation, Indian tribal governments, and other nonprofit organizations for limited
periods without loss of employee rights and benefits. For more information on the Intergovernmental
Personnel Act of 1970, see http://www.nist.gov/admin/mo/adman/1006.htm.

May I use E-Verify prior to making a job offer to a job applicant?

No. You may not use E-Verify to pre-screen employees.  By signing the MOU to participate in E-
Verify, you agree not to use E-Verify for pre-employment screening of job applicants, any unlawful
employment practice, or any use not authorized by the MOU. If you use E-Verify procedures for any
purpose other than as authorized by the MOU, you may be subject to appropriate legal action and
termination of your access to E-Verify. In particular, prescreening applicants on the basis of citizenship
status or national origin may violate the anti-discrimination provision of the Immigration and Nationality
Act, 8 U.S.C. § 1324b.

Does participation in E-Verify provide safe harbor from worksite enforcement?

No. Using E-Verify creates a rebuttable presumption that your company has not knowingly hired an
unauthorized alien.  However employers may face civil and criminal liability if based upon the totality of
the circumstances it can be established that they knowingly hired or continued to employ unauthorized
workers.  Participation in E-Verify does not provide a safe harbor from worksite enforcement. 
If my company participates in E-Verify, must we notify applicants of our participation?
Yes. You must post the notice provided by DHS indicating your company’s participation in E-Verify as
well as the anti-discrimination notice issued by the Office of Special Counsel for Immigration-Related
Unfair Employment Practices at the Department of Justice in a prominent place that is clearly visible to
prospective employees and all employees who are to be verified through E-Verify. Once you are
enrolled, and able to log into E-Verify, these notices can be found in the Online Resources section.

My company’s Federal contract has ended. May we continue to use E-Verify?

Yes. Your company may continue to use E-Verify after the Federal contract has been fulfilled. You must
update your company profile through the Maintain Company page to indicate Federal Contractor
without FAR E-Verify Clause.

If you choose to terminate your use of E-Verify for a period of time, then re-enroll, you will be unable to
verify your existing employees until you receive another contract that contains the FAR E-Verify clause
and enroll as a Federal Contractor with FAR E-Verify Clause.

If you are an organization that qualified for an exception that allowed you to only verify new hires
assigned to the Federal contract, once you update your company profile to indicate Federal Contractor
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without FAR E-Verify Clause, you will no longer qualify for that exception. You will be required to
verify all newly hired employees.

For information on certain organizations that qualify for exceptions, as well as instructions on updating
your company profile, see the Supplemental Guide for Federal Contractors. For information on
terminating your participation in E-Verify, see the E-Verify User Manual for Federal Contractors.

My company’s Federal contract has ended. Do we need to notify USCIS if we no longer want
to participate in E-Verify?

Yes. Federal contractors who no longer wish to participate in E-Verify after a contract has ended can
terminate their participation by selecting Request Termination on your Maintain Company page in E-
Verify. If your company fails to do so, the terms of the MOU remain in place.  For specific information
on terminating your participation in E-Verify, see E-Verify User Manual for Federal Contractors.

I am a Federal contractor with the FAR E-Verify clause.  When completing a new Form I-9, my
new employee presented a State-issued driver’s license that does not have a photo on it. The
employee explained that there is no photo due to his/her religious beliefs.  What do I do? 

E-Verify employers are required to only accept List B documents that have a photo. However, if your
employee has presented a List B document that does not have a photo due to religious reasons, you
should contact E-Verify at 888-464-4218.

FAR E-VERIFY CLAUSE NON-COMPLIANCE 
What are the consequences of not providing employees with TNC notices or discouraging them
from contesting?

You must provide an employee who receives a Tentative Nonconfirmation (TNC) with the E-Verify-
generated TNC notice. You must also allow the employee to contest the TNC if he or she chooses to do
so. Employees must be allowed to continue to work without penalty during the TNC process. Failing to
allow an employee to contest a TNC is a violation of the MOU and could be grounds for suspension or
debarment. Taking adverse action against an employee based on a TNC alone may violate the anti-
discrimination provision of the Immigration and Nationality Act, 8 U.S.C. § 1324b.

Where can I find additional resources?

The Supplemental Guide for Federal Contractors contains more information on E-Verify procedures and
requirements. You can download this guide from this Web site. You may also call E-Verify Customer
Support at 1-888-464-4218.

For more information about unfair employment practices under the anti-discrimination provision of the
Immigration and Nationality Act, contact the Office of Special Counsel for Immigration-Related Unfair
Employment Practices, Civil Rights Division, U.S. Department of Justice, at 1-800-255-7688 or
visit Office of Special Counsel for Immigration-Related Unfair Employment Practices (OSC).

EXEMPT EMPLOYEES
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If an employee’s clearance expires during the 90- or 180-day initial verification timeframe, is
he or she subject to being run through E-Verify?

If an employee’s security clearance was active for at least one day during the time period when the
employer was required to initiate verification, the employer is not required to verify the employee in E-
Verify.

Is a National Agency Check with Inquiries (NACI) sufficient to exempt my employee from E-
Verify?

A NACI is the minimum level of investigation required of Federal employees as a condition of
employment with the Federal government.  The individual or organization responsible for issuing security
clearances or credentials to your employees determines whether such items meet NISPOM.

Additional information for NISPOM can be found at:
http://www.dtic.mil/whs/directives/corres/html/522022m.htm.

PROFESSIONAL EMPLOYER ORGANIZATIONS
What is a professional employer organization (PEO)?

Generally a professional employer organization (PEO) is a single source provider of integrated services
which enable business owners to outsource the management of human resources, employee benefits,
payroll and workers’ compensation and other strategic services, such as, recruiting, risk/safety
management, and training and development. PEOs often complete and retain Forms I-9 for client
companies. The client company retains the authority to hire and fire these employees.

In general, there are two types of PEOs:

Co-employers: These PEOs hire a client company’s employees, thus becoming the employer of
record for tax purposes and insurance purposes. It then leases them back under contract to the
original employer. Employees who work for the client of the PEO are considered to be the
employees of both the PEO and the client company, even though the employee is performing only
one set of services for both co-employers.
Administrative services organizations: These PEOs provide outsourcing of human resources tasks
but do not create a co-employment relationship. Tax and insurance filings are done by the PEO,
but under the client company’s Employer Identification Number

Who must enroll in E-Verify: the PEO or the client company?

While both the client company and the PEO are accountable for ensuring that they comply with Form I-9
and E-Verify rules, they may choose an enrollment that best suits their needs. The client company must
ensure that either they or the PEO enroll and verify employees in E-Verify.

The PEO must register in E-Verify as a Designated Agent to be able to perform E-Verify queries on
behalf of a client company. Both the client company and the PEO are accountable for ensuring that they
comply with Form I-9 and E-Verify rules, because both the client company and the PEO sign an MOU. 
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The client company can enroll in E-Verify as an Employer and designate itself as a Federal contractor
with the FAR E-Verify clause to verify its employees.

Please see the E-Verify User Manual for Federal Contractors and the E-Verify Supplemental Guide for
Federal Contractors.

MERGERS AND ACQUISITIONS
Our company acquired other entities that have employees who were hired before November 7,
1986.  Would these employees be exempt or would the start work date with the acquiring
company be the hire date for exemption purposes?

Employers who have acquired another company or have merged with another company have two
options:

Option 1: Treat all acquired employees as new hires and complete a new Form I-9 for each and
every individual irrespective of when that employee was originally hired. If you choose this option,
employees who were previously not required to complete Form I-9 because they were hired
before November 7, 1986, would now be required to do so. Enter the date of acquisition or
merger as the date the employee began employment in Section 2 of the new Form I-9.

Note: Mergers and acquisitions can be a very complicated area of the law and determining
whether or not the previous employer/employee relationship has been terminated and a new
employer/employee relationship has been created is often not clear.  For that reason USCIS
strongly recommends that any business confronted with this question consider retaining
private legal counsel.

Option 2: Treat acquired individuals as employees who are continuing in their uninterrupted
employment status and retain the previous owner’s Forms I-9 for each acquired employee. Note
that you are liable for any errors or omissions on the previously completed Forms I-9.  Those
employees who were hired before November 7, 1986 still would not be required to have Forms
I-9.  However, E-Verify enrolled employers must initiate a new query for all acquired employees
except for individuals whose previously completed Form I-9 indicates that their employment
authorization has already been verified in E-Verify.

Note: If you choose to complete new Forms I-9, in order to ensure that you do not engage
in discrimination, you must do so for all of your acquired employees, without regard to
actual or perceived citizenship status or national origin
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